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affidavit of Paul Echenberg

sworn before me, this 15th day
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day
iv Evidence Relating to Litigation Costs

AcomMasioNER FatitmtNa AFFDAATS

What has been the Funds legal fees burn rate to date in the Ottawa Proceedingsa

The Offeree Shareholders are jointly represented by Cavanagh LLP in the Ottawa Proceedings All

fees and disbursements are split proportionatelybased on the number of shares of Med Eng

Systems inc that were owned by each of the Offeree Shareholders To date the Fund has paid

approximately 300 000 in legal fees in association with the Ottawa Proceedings During this time

period there have been at least six motions one appeal of a decision of Master MacLeod at least

20 case conferences over 25 d3ys of discovery and over 15 000 documents produced by AVC have

been reviewed

b How much does the Fund expect it will have to spend on the proposed one week mini trial

Given that the materials the Offeree Shareholders intend to rely on during the mini trial are

substantially cornpleteand since fraud is not an issue at the mini trial where it will be assumed the

only additional fees that would be incurred by the Fund for the proposed one week mini trial would

be legal fees incurred during the mini trial and legal fees incurred preparing for the mini trial I am

informed by counsel to the Offeree Shareholders that it is anticipated that a five day mini trial will

require ten days of preparatior time as well as approximately40 50 hours to prepare written

submissions These fees are estimated to total between 100 000 and 150 000 The Funds

proportionate share of those fees would be between 15 000 and 25 000

c What litigation cost savings would result from proceedingwith a mini trial on the two

Proposed Claims Issues in contrast to lifting the stay of proceedings and allowing the Ottawa

Proceedings to continue in the fashion which they have to date

If the Offeree Shareholders are successful in establishing that the claims of AVC were extinguished

at law either during its amalgamation on January 1 2011 or as a result of the release arising from its

own CCAA proceeding in 2009 the mini trial will dispense with the need to proceed with the Ottawa

Proceedings Such an outcome could result in savings to the Offeree Shareholders in excess of one

million dollars

The remaining steps remaining in the Ottawa Proceedings are both numerousand expensive

Motions for Documentary Disclosure

As set out in paragraphs 6 through 72 of the affidavit of Paul Echenberg sworn November 24

2013 the Echenberg Affidavit the Offeree Shareholders have not yet received a substantive

response to their request for documentary production in relation to the amendments to the

pleadings If a motion to compel production is ultimately necessary the Fund will incur

considerable costs
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The Fund will also incur considerable legal costs in relation to a contemplated privilege motion

As set out in the Echenberg Affidavit at paragraphs 73 to 77 AVC continues to claim privilege

over approximately4 649 documents It is anticipated that a motion to challenge those claims of

privilege will be necessary and that these motions will cost approximately 75 000 The Funds

proportionate share of those fees would be approximately 12 000

The outcome of these motions may also cause the Offeree Shareholders to incur considerable

fees and disbursements in his February 22 2013 Case Conference Endorsement Master

MacLeod stated lt is clear from the discussion todaythat there remains considerable potential

for documentary disputes Given the impact this may have on judicial resources and the costs

and time that may be involved in numerous motions do not rule out the possibility of

appointing a neutral third party discovery monitor Attached as Exhibit Z to the Echenberg

Affidavit is the Case Conference Endorsement dated February 22 2013 The costs of involving a

third party discovery monitor may be as high as 250 000 depending on the scope of a third

party monitors involvement The Funds proportionate share of those fees would be

approximately 40 000

Review of Fresh Documentary Production

It is difficult to predict the number of documents that will be disclosed as a result of the motions

contemplated above If the number of documents disclosed is ultimately in the range of 4 000 to

8 000 documents the legal costs associated with the review and analysis of those documents

will likely total in excess of 50 000 The Funds proportionate share of those fees would be

approximately 8 000 10 000

Continued Examination for Discovery of David Luxton

Based on the allegationsoutlined in AVCs amended statement of claim the continued

examination for discovery of Mr Luxton is likely to last between ten and fifteen days It is

anticipated that the costs associated with these examinations for discovery as well the time

required to prepare will cause the Offeree Shareholders to incur additional fees between

150 000 and 200 000 The Funds proportionate share of those fees would be approximately

25 000 to 35 000

Re examination of David Luxton

As set out In paragraph 82 of the Echenberg Affidavit Mr Lederman has informed counsel to

the Offeree Shareholders that he intends to re examine Mr Luxton under Rule 34 11 of the

Rules of Civil Procedure It s unclear how much time Mr Lederman will require for the re

examination but if the re examination occurred over the course of 2 5 days the Offeree

Shareholders would incur legal costs in the range of 15 000 to 37 500 The Funds

proportionateshare of those fees would be approximately 3 000 to 6 000

Complying with Undertakings and Undertaking and Refusals Motion
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As set out in paragraphs 80 through 81 of the Echenberg affidavit it is expected that the Offeree

Shareholders will have to expend further resources with respect to outstanding undertakings

and refusals arising from examinations for discovery to date There was originally an

undertakings and refusals motion scheduled to occur on February 19 2013 which was

adjourned It is anticipated that responding to the outstanding undertakings and refusals and

preparing for a motion rela ed thereto will cost approximately 25 000 The Funds

proportionateshare of those fees would be approximately 3 750

O Expert Report s

As detailed at paragraphs 61 through 62 of the Echenberg Affidavit Allen Vanguard served an

experts report on March 15 2013 just weeks after it was granted leave to amend its statement

of claim The Low Report is over one hundred pages long and contemplates two damages

scenarios which value Allen Vanguards damages well in excess of the Indemnification Escrow

Amount It is anticipated that the Funds share of fees related to the preparation of a responding

expert report will be approximately 150 000 to 250 000

O Mediation

Paragraph 83 of the Echenberg Affidavit explains that mediation which is mandatoryprior to

the trial of an action in Ottawa has not yet occurred Given the quantum of damages sought by

Allen Vanguard and lengthy and complex history of proceedings it is anticipated that it will cost

50 000 to 75 000 to prepare for and participate in a two day mediation It is anticipated that

the Funds share of fees related to preparation for and participation in mediation will be

approximately 7 500 to 12 500

O Pre Trial Conference

It is anticipated that the Court in Ottawa will schedule a two day judicial pre trial conference

which is estimated to cost between 30 000 and 50 000 It is anticipated that the Funds share

of fees related to preparation for and participation in mediation will be approximately 4 500 to

7 500

O Trial

As is set out in the Echenberg Affidavit the trial of this matter was set down for up to 10 weeks

It is estimated that the cost of preparing for and conducting an 8 to 10 week trial for 650

million in damages will be in excess of 1 million It is anticipated that the Funds share of fees

related to the preparation for and conduct of trial will be 150 000 to 250 000
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Court File No. CV-13-1 0279-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE

(Commercial List)

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PROPOSED PLAN
OF COMPROMISE OR ARRANGEMENT WITH RESPECT TO

GROWTHWORKS CANADIAN FUND LTD.

AFFIDAVIT OF DONNA PARR,
SWORN DECEMBER 15, 2014

I, Donna Parr, of the City of Toronto, in the Province of Ontario, MAKE OATH AND

SAY:

1. Under a management agreement between Roseway Capital S.a.r.l. and GrowthWorks

Canadian Fund Ltd. (the "Fund"), I have been retained to provide management services to the

Fund in connection with its portfolio assets. The Fund is the Applicant in these proceedings. In

my capacity as portfolio manager of the Fund, I was involved in the negotiations leading to the

settlement ofthe actions bearing Court File Numbers 08-CV -43188 and 08-CV -43544 brought in

relation to the acquisition of all issued and outstanding shares of Med-Eng Systems Inc. (the

"AVC Litigation"). As such, I have personal knowledge of the facts to which I depose, except

where I have indicated that I have obtained facts from other sources, in which case I believe

those facts to be true.

2. I swear this Affidavit in support of the Fund's Motion for approval of the settlement

agreement disposing of the above actions, and of other consequent relief.
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BACKGROUND

3. In October 2007, AVC purchased all of the issued and outstanding shares of Med-Eng

pursuant to a share purchase agreement dated August 3, 2007 (the "SPA") between AVC as

purchaser and the three largest shareholders of Med-Eng (the "Offeree Shareholders").

Together, the Offeree Shareholders held 78.7% of shares of Med-Eng, The Fund is one of the

Offeree Shareholders. The remaining former shareholders of Med-Eng number approximately

200 and hold 21.3% collectively (the "Minority Shareholders").

4. Under a shareholder agreement binding on all Med-Eng shareholders (the "Shareholder

Agreement"), the Offeree Shareholders had the power to cause all of the shares of Med-Eng to

be sold to the purchaser on the terms of the SPA. The total price was approximately $650

million. I am advised by C. Ian Ross, the chairman of the Fund that the Fund was the holder of

approximately 12.4% of the Med-Eng shares and has received in excess of $72 million in

proceeds from the sale. Attached hereto as Exhibit "A" is a copy of the Shareholder Agreement.

5. On the closing of the sale transaction in 2007, all but $43 million was distributed to the

former shareholders of Med-Eng, The balance of the purchase price was placed in escrow

pursuant to an escrow agreement between the parties dated September 17,2007 (the "Escrow

Agreement") in two escrow amounts, $40 million for the Indemnification Escrow Amount and

$3 million for the Working Capital Escrow Amount. The Working Capital Escrow Amount was

released but the Indemnification Escrow Amount (the "Escrow Funds") has not been distributed

because of the objections of AVC.
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6. The Fund and other Offeree Shareholders commenced an action in 2008 seeking, among

other things, a declaration that they are entitled to payment from the Escrow Funds. AVC

defended this action.

7. In 2008, AVC also commenced an action claiming that it was owed $40 million under the

SPA, which should be satisfied by the Escrow Funds. In 2013, AVC amended its claim to seek

damages in an amount equal to the full $650 million purchase price, including the Escrow Funds,

based on allegations of fraud by the former managers of Med-Eng. No allegations of fraud or

misrepresentation were made against the Offeree Shareholders however, damages were claimed

against them jointly and severally.

8. On October 1,2013, for the reasons stated in the affidavit ofC. Ian Ross sworn on

September 30, 2013, the Fund obtained an order granting it protection under the CCAA on

October 1,2013 (as amended, the "Initial Order"). To allow it to continue its action despite the

pendency ofCCAA proceedings, on October 28,2013, AVC brought a motion seeking to lift the

stay. In response, the Fund brought a cross-motion seeking a mini-trial within the CCAA

proceedings. The motion was heard February 11,2014 and the Court denied the Fund its request

for a mini-trial and allowed a partial lifting of the stay to allow the proceedings to continue in

Ottawa. Copies ofthe reasons for decision of Justice Brown issued on March 24,2014 and May

14, 2014 are attached to this affidavit as Exhibits "B" and "C" respectively.

SETTLEMENT OF THE AVe LITIGATION

9. After six years of litigation, the parties reached a settlement of the AVC Litigation. The

Minutes of Settlement dated December 15,2014 are appended hereto as Exhibit "D".
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10. Among other things, the settlement contemplates a distribution to AVC from the Escrow

Funds in the amount of $28 million. As part of the consideration for the settlement, all of the

AVC Litigation will be dismissed and full releases will be exchanged.

11. Pursuant to the Minutes of Settlement, the remainder of the Escrow Funds will continue

to be held in escrow for the benefit of the former shareholders of Med-Eng, to be distributed at a

later date pursuant to an order of the Court in these CCAA proceedings.

SETTLEMENT IS FAIR AND REASONABLE

12. The Offeree Shareholders have cooperated in the prosecution of the litigation with AVC.

They have retained common counsel and have shared the cost of the litigation on a pro rata basis

among them. Additionally, they have delegated tasks among their separate counsel where

possible to avoid duplication. No contribution to the cost of the litigation has been made by the

Minority Shareholders. The total collective costs of the Offeree Shareholders to date are

approximately $4.3 million. This amount includes the costs incurred by pro rata contribution of

the Offeree Shareholders to common retainers, costs incurred by each of the Offeree

Shareholders in the CCAA proceedings seeking a "mini-trial" ofthe issues in the Actions, costs

incurred in settlement negotiations of the AVC Litigation and the costs incurred in bringing this

motion to approve the settlement. The Fund's costs to date total approximately $850,000.

13. As a result ofthe decisions of Justice Brown in these CCAA proceedings, an 11 week

trial ofthe Actions is scheduled to begin in March 2015. As stated in the affidavit of Paul

Echenberg filed herein, there are remaining pre-trial proceedings to be concluded. It is estimated

by counsel that the anticipated remaining costs of pre-trial steps, experts, trial preparation and
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trial will be approximately $3 million. Of course, appeals from the trial decision would be likely

contributing to the expense and delay of the ongoing litigation.

14. The Offeree Shareholders authorized Paul Echenberg to take the lead in settlement

discussions with AVC. He reported his progress and his frustrations frequently as settlement

negotiations progressed. From my observation and his reports, the settlement was reached after

hard fought negotiation between the parties.

15. In coming to the decision to agree to the terms of the settlement of the AVC Litigation,

the Fund has considered its options. It has considered the time and expense of continuing

litigation, the risk of an adverse outcome either at trial or on appeal and the fact that the Fund

cannot continue the litigation on its own. In this context, I am advised by the C. Ian Ross that the

Fund, after consideration by its board of directors, has concluded that a settlement is the fairest

and most reasonable option available to the Fund.

16. I am advised by Paul Bishop ofFTI Consulting, Inc., the Monitor, that the Monitor is in

agreement with the Fund's conclusions and supports the settlement. The Monitor will be filing a

report setting out its recommendation on the settlement.

17. Notice of this motion for approval of the settlement will be served on the Service List,

including on Roseway. Because of the number of Minority Shareholders involved in the AVC

Litigation, the Fund intends to deliver a notice of this motion in the form appended as Exhibit

"E" to each of the individual Minority Shareholders via courier.

18. I do not believe that the Minority Shareholders will be prejudiced by the granting of the

order requested in this motion. After payment of the settlement funds payable to AVC under the
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Settlement Agreement, the remaining Escrow Funds will exceed the maximum entitlement of the

Minority Shareholders (21.3% of the current Escrow Funds, including interest, is approximately

$9.3 million). The proposed order approving the settlement preserves any claims that the

Minority Shareholders might assert against the Escrow Funds and provides them an opportunity

to assert any claims that they might have against the remaining Escrow Funds to the maximum

amount of their initial claim to the Escrow Funds claims.

19. On the subsequent motion of the Offeree Shareholders, including the Fund, for an order

distributing the remaining Escrow Funds, it will be the position of the Offeree Shareholders,

including the Fund, that the costs they have incurred in pursuing the release of the Escrow Funds

in the AVC Litigation, in these proceedings and their efforts to settle the AVC Litigation should

be refunded from the Escrow Funds in full and that the remaining balance of the Escrow Funds

should be distributed pro rata among all former Med-Eng shareholders. If Minority Shareholders

disagree with the distribution to be proposed by the Offeree Shareholders, they will have an

opportunity to object and make arguments for a different distribution in these proceedings.

20. I swear this affidavit in support of a motion to approve a settlement of the claims arising

from the AVC Litigation, and for no other or improper purpose.

)
SWORN BEFORE ME at the City )
of Toronto, in the Province of )
Ontario, this 15th day of December, )
2014.

)

)
)
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SHAREHOLDERS' AGREEMENT made as of the 19th day of April, 200(C , .•

BETWEEN: MED-ENG SYSTEMS INC.,
under the laws of Ontario

(hereinafter referred to as the "Corporation")

OF THE FIRST PART

AND: SCHRODER VENTURE MANAGERS (CANADA)
LIMITED in its capacity as general partner of each of
Schroder Canadian Buy-Out Fund II Limited Partnership
CLPl, Schroder Canadian Buy-Out Fund II Limited
Partnership CLP2, Schroder Canadian Buy-Out Fund II
Limited Partnership CLP3, Schroder Canadian Buy-Out
Fund II Limited Partnership CLP4, Schroder Canadian
Buy-Out Fund IILimited Partnership CLPS and Schroder
Canadian Buy-Out Fund II Limited Partnership CLP6,
limited partnerships formed under the laws of Quebec

(hereinafter referred to as "Schroder Canada")

AND: SCHRODER VENTURES HOLDINGS LIMITED in
its capacity as general partner of Schroder Canadian Buy-
Out Fund II UKLP, a limited partnership formed under the
laws of England and duly authorized and on behalf of the
persons investing in the Schroder Canadian Buy-Out Fund
II Coinvestment Scheme and on behalf of Schroder
Ventures International Investment Trust plc, pursuant to a
power of attorney. duly executed on April 6, 2000,
(hereinafter referred to as "Schroder Investment
Trust")

(hereinafter referred to as "Schroder UK" and,
collectively with Schroder Canada, as "Schroder").

AND: RICHARD L'ABBE, Businessperson, of the City of
Gloucester, Province of Ontario

(hereinafter referred to as "Richard")

(hereinafter referred to as "1062455")

AND: 1062455 ONTARIO INC., a corporation governed by the
laws of Ontario

MFN-93192S3 \'.12-SJQSS12!.DOC
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I
I AND: VINCENT CRUPI, Businessperson, of the City of Ottawa,

Province of Ontario

I
I

(hereinafter referred to as ''Vincent'')

AND: DANIELLE CRUPI, Businessperson, of the City of
Ottawa, Province of Ontario

I
I

AND:

(hereinafter referred to as "Danielle")

RICHARD L'ABBE, as voting trustee under a voting
trust agreement dated the date hereof attached in
Schedule A hereof (hereinafter the "Trustee")

I (hereinafter referred to individually as a "Shareholder"
and collectively referred to as "Shareholders")

I
OF THE SECOND PART

AND: CAPITAl.,ALLIANCE VENTURES INC., a corporation
incorporated under the laws of Canada and having its head
office in the Regional Municipality of Ottawa-Carleton,
Province of Ontario

I
I
I
I

(hereinafter referred to as "CAV")

OF THE THIRD PART

WHEREAS:

I
(A) The authorized capital of the Corporation consists of an unlimited number of Class A

Common Shares and Class B Common Shares;

I
I

(B) Schroder Canada and Schroder UK are the holders of convertible debentures of the
Corporation in the principal amount of $2,300,330 (the "Schroder Convertible
Debentures") and subordinated debentures of the Corporation in the principal amount
of $1,949,670 (the "Schroder Subordinated Debentures");

(C) CAYis the holder of a convertible debenture issued by the Corporation in the principal
amount of Two Million Dollars ($2,000,000) (the "CAVConvertible Debenture");

I
I

(D) The parties wish to record in this Agreement their commitment to the manner in which
the affairs of the Corporation shall be conducted and to fix and determine between
themselves their respective interests, obligations and liabilities and to provide for their
obligations with respect of the Corporation;

I
I MFN-93 19 253\,.12-sJQSS12!.DOC
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I

(E) Certain Shareholders of the Corporation are a party to a voting trust agreement attached
hereto in Schedule "A" (the "Voting Trust Agreement") and have designated the
Trustee to act on their behalf for the purposes of this Agreement.

NOW THEREFORE THIS AGREEMENT WITNESSES that in consideration of the
mutual covenants and agreements contained in this Agreement, the parties covenant and agreeas follows:

1. MISCELlANEOUS TERMS

1.1 Headings. The division of this Agreement into articles, this being Article 1, and Sections
and the insertions of headings are for convenience of reference only and shall not affect the
construction or interpretation of this Agreement.

1.2 Currency. Unless otherwise specified, all references herein to currency shall be
references to currency of Canada.

1.3 Appendices. The appendices to this Agreement shall consist of the following agreed
documents and shall form an integral part of this Agreement:

Schedule "A" Voting Trust Agreement
Schedule "B" Share Ownership
Schedule "C" Investment Agreement and

Power of Attorney by Schroder Investment Trust
Schedule "D" Power of Attorney by Danielle

1.4 Definitions. The following terms and expressions shall have, for all purposes of this
Agreement, the meaning set forth below:

(a) "Agreement" means this agreement, as amended from time to time;

(b) "Board" means the board of directors of the Corporation;

(c) "Business" means the development, manufacturing and sale of crowd control
equipment and of a family of products designed for the protection of individuals
involved in, among other things, the detection, removal and disposal of explosivedevices;

(d) "Business Day" means a day, other than a Saturday or Sunday, on which the principal
commercial banks located at Toronto and Montreal are open for business during normal
banking hours;

(e) "Fair Market Value" in respect of a Share at any particular time shall mean (a) if
within the previous twelve (12) months, the Corporation has granted options pursuant
to any stock option plan or issued shares pursuant to any share purchase plan of the
Corporation or issued Shares to an investor who is not an employee or director and not
related, as that term is defined under the Income Tax Act (Canada), to any Shareholder,

MFN-93192S3 V.12-SJQSS12!.DOC
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otherwise than pursuant to an initial public offering, the value for which an option was
granted or a Share was issued, and provided that the Board is satisfied that such exercise
price or issue price represents the Fair Market Value at the time of grant or issue; or
(b) if no value is established under paragraph (a) above, the value determined by a
chartered business valuator who is a member of an accounting firm independent from
the Corporation's accountants and auditors. If the parties cannot agree on the choice of
chartered business valuator, such choice shall be referred to arbitration pursuant to
Section 10.1;

(0 "fully-diluted basis" means, with respect to the outstanding Shares, at any time, such
number of outstanding Shares calculated assuming that all outstanding options or
conversion rights are exercised by holders of options or any instrument convertible into
Shares, including the CAV Convertible Debenture and the Schroder Convertible
Debentures.

(g) "Shareholders'" means each of Schroder Canada, Schroder UK, Richard, 1062455
Vincent, Danielle, the Trustee and, upon conversion ofthe CAVConvertible Debenture,
CAVand any other subsequent shareholder holding shares in the Corporation; and

(h) "Shares" means all shares of all classes in the capital of the Corporation.

1.5 Extended Meanings. Words importing the singular number include the plural and vice
versa and words importing gender include all genders.

2. VOTING TRUSTEES

2.1 In accordance with the Investment Agreement and Power of Attorney attached as
Schedule "C" hereof, Schroder Investment Trust hereby appoints Schroder UK as trustee to
exercise the rights including the voting rights attached to all Shares registered in the name of
Schroder UK on behalf of Schroder Investment Trust as set out in Schedule "B'' hereof pursuant
to and in accordance with the terms of this Agreement.

2.2 In accordance with the Power of Attorney attached as Schedule "D" hereof, Danielle
hereby irrevocably appoints Vincent as Trustee to exercise the rights including the voting rights
attached to all Shares registered in her name as set out in Schedule "B" hereof pursuant to and
in accordance with the terms of this Agreement.

I
I

2·3 The persons investing in the Schroder Canadian Buy-Out Fund II Coinvestment Scheme
have appointed Schroder UK to exercise the rights including the voting rights attached to all
Shares registered in the name of Schroder UKon behalf of the persons investing in the Schroder
Canadian Buy-Out Fund II Coinvestment Scheme as set out in Schedule "B" hereof pursuant to
and in accordance with the terms of this Agreement.

I
3. TERM

I
I

3·1 Term. This Agreement shall come into force and effect as ofthe date set out above and
shall continue in force until the earlier of:
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(a) the date on which the Corporation is dissolved in accordance with the applicable
provisions of the Business Corporations Act (Ontario);

(b) the date on which only one person holds Shares in the Corporation;

(c) the date on which all of the Shareholders by unanimous resolution agree to terminate
this Agreement; or

(d) the day the Corporation's Shares become listed on a public stock exchange in Canada or
elsewhere.

4· SHAREOWNERSHIP

4·1 Share Ownership. Schedule "B" attached hereto sets out the name of each registered
holder and of each beneficial owner of the number of fully paid Shares of the Corporation on a
basic and on a fully-diluted basis after giving effect to the conversion of the Schroder
Convertible Debentures and the CAYConvertible Debenture but excluding Shares issuable upon
exercise of the Stock Option Plan. If there are any changes to the shareholdings of the
Corporation, such changes shall be made to Schedule "B" from time to time by the
Shareholders.

4·2 Issuance of Shares. Except as the Shareholders shall otherwise agree or as may be
contemplated under the Employee Share Purchase Plan established on December 20, 1999, as
amended and restated on April 12, 2000 (the "Stock Purchase Plan") and the Employee and
Director Stock Option Plan established on December 11, 1997, as amended and restated on April
12, 2000 (the "Stock Option Plan"), and except for the issuance of Shares to Schroder Canada
and Schroder UK upon conversion of the Schroder Convertible Debentures and to CAY upon
conversion of the CAYConvertible Debenture, no Shares of any class of the Corporation shall be
issued unless approved by a majority of the board of directors present at a meeting at which
there is a quorum.

4·3 Party to Shareholders' Agreement. The Corporation agrees that, prior to issuing any
Shares, including without limitation under the Stock Purchase Plan or the Stock Option Plan, to
cause any purchaser of such Shares to become a party to this Shareholders' Agreement either
directly by executing a Counterpart pursuant to Section 11.2 hereof or by becoming a party to
the Voting Trust Agreement attached hereto in Schedule "A".

4-4 Pre-emptive Right. Subject to Section 4.5, in the event that the Corporation wishes at
any time hereafter to issue any of its Shares (except under the Stock Purchase Plan), grant
options (except options to employees and directors under the Stock Option Plan), rights to
acquire shares or instruments convertible into any Shares of the Corporation (the
"Securities"), then the Corporation shall offer the Securities (for the purpose of this
Section 4.4 the "Offered Secur-ities") for purchase by the Shareholders and CAY except the
Trustee (for the purpose of this Section 4.4 the "Optionees") by notice (the "Notice") given to
each Optionee. The Notice shall set forth a description of the Offered Securities, the purchase
price for each Offered Security and the purchase date, which shall be a date not earlier than
thirty (30) days after the date of the Notice. Upon receipt of the Notice, each Optionee shall
have the right to subscribe for and purchase a number of the Offered Securities determined by
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multiplying (the "Formula") the total number of such Offered Securities by a fraction, the
numerator of which shall be the number of Shares owned by the Optionee as of the date of the
Notice (on a fully-diluted basis) and the denominator of which shall be the total number of
Shares outstanding as of the date of the Notice (on a fully-diluted basis).

This right may be exercised by an Optionee by giving notice of acceptance to the Corporation
within fifteen (15) days after receipt of the Notice. If an Optionee exercises this right, he/she/it
shall subscribe for, purchase and pay for such number of Offered Securities on the purchase
date set forth in the Notice. In the event that an Optionee does not purchase his/her/its pro rata
share of the Offered Securities, the Corporation shall offer such unclaimed Offered Securities to
the Optionees who did purchase their pro rata share of the Offered Securities, if any, by further
notice given forthwith after the expiry of the fifteen (15) day period. Such Optionees shall then
have a further seven (7) day period within which to deliver a further notice of acceptance to the
Corporation with respect to the unclaimed Offered Securities and if more than one Optionee
accepts the Corporation's offer to sell the unclaimed Offered Securities then such Optionees
shall purchase such Securities pro rata to their respective holdings of Securities calculated in
accordance with the Formula.

Any Offered Securities which have not been subscribed for within the further seven (7) day
period may be issued by the Corporation within a period of sixty (60) days from the date of the
Notice to any person or persons at a price not less than and on terms and conditions not more
favourable than the price and terms and conditions set forth in the Notice.

4.5 Exceptions to Pre-emptive Right. The pre-emptive right provided in Section 4.4 of this
Agreement shall not apply to the issuance of Shares to Schroder Canada or Schroder UK
pursuant to the conversion of the Schroder Convertible Debentures, to the issuance of Shares to
CAYpursuant to the conversion of the CAVConvertible Debenture, to the issuance of Shares
pursuant to the Stock Purchase Plan or pursuant to the exercise of options granted under the
Stock Option Plan or to any issuance of Shares by the Corporation pursuant to the acquisition of
all of the issued and outstanding shares of another corporation or of all, or substantially all, of
the assets of a business of another corporation, partnership or other entity.

5. TRANSFERANDDISPOSITION OF SHARES

5.1 Restrictions on Transfer. Unless otherwise expressly provided in this Agreement, a
Shareholder shall not, and shall not make any agreement to, directly or indirectly, sell, assign,
transfer, give, devise, bequeath, mortgage, pledge or otherwise dispose of, alienate or in any way
encumber or create a security interest in, or grant any option on (collectively a "Transfer"),
any of the Shares which he/she/it owns or may own for any reason or purpose whatsoever.

5.2 Veto Right of Schroder. Notwithstanding the rights set forth in Sections 5.5 and 5.6, for
the first two years of this Agreement, Schroder Canada and Schroder UK shall have the right to
veto any Transfer or series of Transfers of Shares by Richard and/or 1062455 representing 10%
or more of the Shares on a cumulative basis and on a fully diluted basis which prevents
Schroder Canada or Schroder UK to realize a 30% net compounded annual rate of return on
their investment in the Company which includes the subscription price paid for their respective
Shares (including any Shares purchased pursuant to the rights provided for in this Agreement)
together with the subscription price paid for their respective Schroder Convertible Debentures
and Schroder Subordinate Debentures.
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5·3 Legal Personal Representative of a Deceased Shareholder. Nothing contained in this
Article 5 shall prevent the legal personal representative or representatives trustees or executors
of a deceased Shareholder from becoming registered as a shareholder or shareholders in respect
of any Shares of the Corporation held by such deceased Shareholder at the time of his death or
the transfer of any such Shares standing in the name of the trustee of the estate of a deceased
Shareholder upon any change of trustees to the trustees for the time being of such estate, it
being specifically provided however, that any such transfer shall be subject to Section 11.2.

5-4 Permitted Transfers.

(a) In this Agreement:

(i) "Permitted Transferee" means those persons to whom a transfer of Shares
may be made pursuant to paragraph 5-4(b);

(ii) "Shareholder" includes a Shareholder's Permitted Transferee;

(iii) "Principal" means the person who controls the body corporate; and

(iv) "Control" in this Article 5 has the meaning given to it in subsection 1(5) of the
Business Corporations Act (Ontario).

(b) Notwithstanding Sections 5.1 and 5.5, but subject to paragraph 5-4(c):

(i) a Shareholder who is an individual may transfer Shares to a corporation which is
at all times controlled by the transferring Shareholder or to a trust of which such
Shareholder is a trustee;

(ii) a Shareholder which is a corporation may transfer Shares to its Principal,
determined on the date hereof for existing corporate Shareholders, or a
corporation which such Principal controls at all times;

(iii) Vincent, and no other Shareholder, may transfer Shares to Danielle and Danielle,
and no other Shareholder may transfer Shares to Vincent, without complying
with Section 5.5;

(iv) Schroder Canada and Schroder UK may transfer Shares, Schroder Convertible
Debentures or Schroder Subordinated Debentures held by them to the beneficial
owners of such Shares, Schroder Convertible Debentures or Schroder
Subordinated Debentures, as set out in Schedule "B" hereto;

(v) Schroder Canada and Schroder UK, in the event either has been replaced as the
general partner, manager or attorney of the beneficial owners on whose behalf it
is holding Shares, Schroder Convertible Debentures or Schroder Subordinated
Debentures may, provided it gives notice to all Shareholders and CAY, transfer
all but not .less than all of the Shares, Schroder Convertible Debentures and
Schroder Subordinated Debentures held by it to the successor general partner or
manager and attorney, as the case may be;

(vi) Richard may transfer from time to time tip to 691,101 Shares to employees of the
Corporation and up to 543,500 Shares to the Ottawa Heart Institute provided
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however that any such transferee become a party to the Voting Trust Agreement
attached as Schedule "A"hereto;

(vii) employees of the Corporation other than the named parties hereto who are a
party to the Voting Trust Agreement may transfer their Shares to other
employees of the Corporation who are parties to the Voting Trust Agreement.

(c) In the event of a Transfer of Shares by a Shareholder to a corporation controlled by, the
Shareholder's Principal:

(i) the Permitted Transferee shall enter into a counterpart of this Agreement as
provided in Section 11.2 hereof or shall become a party to the Voting Trust
Agreement; and

(ii) the transferring Shareholder shall remain liable and responsible for the
performance of all of its obligations contained in this Agreement.

5.5 Right of First Refusal. Except for Transfers made pursuant to Sections 5.4(b) and 5.9 or
Article 8, in the event that Schroder Canada or Schroder UK or CAV or any Shareholder
(collectively herein the "Offeror") desires to sell all or part of the Schroder Subordinated
Debentures, Schroder Convertible Debentures, the CAVConvertible Debenture or all or part of
the Shares beneficially owned by the Offeror (for the purpose of this Sectiong.g the "Offered
Securities") then the Offeror shall first give notice (the "Offer") to the other Shareholders and
CAVexcept the Trustee (the "Offerees") offering the Offered Securities for sale. There shall be
included in the Offer the price per Share represented by the Offered Securities comprising the
Offered Securities, the manner of payment and the time and place of closing.

(a) the Offer shall constitute an offer, irrevocable within the time hereinafter specified for
acceptance, by the Offeror to sell all of the Offered Securities to the Offerees at the price
per Share or per Debenture represented by the Offered Securities of each class specified
in the Offer and otherwise on the terms and conditions set forth in the Offer, provided
that the proposed date of sale (the "Sale Date") shall not be less than sixty (60) days
nor more than one hundred twenty (120) days after the date on which the Offer is
deemed to be received by the Offerees; .

(b) within thirty (30) days after receipt of the Offer, each Offeree may give to the Offeror a
notice of acceptance which shall set forth the number of Offered Securities such Offeree
is willing to purchase from the Offeror;

I
I

(c) if the Offerees collectively are prepared to purchase 'all of the Offered Securities, then the
Offerees shall be entitled to purchase the Offered Securities pro rata to their respective
holdings of Securities calculated in accordance with the Formula. If an Offeree accepting
the Offer does not claim his respective pro rata share, the unclaimed Offered Securities
shall be used for satisfying claims for Offered Securities, if any, of an Offeree which are
in excess of his respective pro rata share, but no Offeree shall be bound to purchase any
Offered Securities in excess of the number which he agreed to purchase in his/her/its
notice of acceptance.

I
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(d) if no Offeree accepts the Offer or if the Offerees accepting the Offer are not prepared to
purchase aU of the Offered Securities, then the Offeror may sell the Offered Securities
which are not otherwise purchased by the Offerees under paragraph (c) above within a
sixty (60) day period after the Sale Date at a price per Share or per Debenture
represented by the Securities of each class which is not less than and on terms and
conditions not more favourable than the price and the terms and conditions set forth in
the Offer. In the event that the Offeror does not sell all of the Offered Securities
represented by the Securities to such person within that sixty (60) day period, then the
provisions of this Section shall once again apply and so on from time to time;

(e) no right created under Section 5.5 shall be exercised unless the approval in connection
therewith under the Investment Canada Act, or any similar legislation, if such approval
is required, has been obtained;

(f) the transfer of the Schroder Subordinated Debentures, Schroder Convertible
Debentures, CAYConvertible Debenture or Shares shan be subject to the condition that
the purchaser thereof shall be disclosed, and if not a party hereto, shall agree to be
bound by the terms hereof and become a party hereto in accordance with the provisions
of Article 11;

(g) if the Schroder Subordinated Debentures, Schroder Convertible Debentures, CAV
Convertible Debenture or Shares are being offered under this Section 5·5, the offer may
be made in respect of part or all of the Schroder Convertible Debentures, CAY
Convertible Debenture or Shares owned by the Offeror.

5.6 Coattail (tag along) Rights. The following rights and obligations apply to transactions to
which Section 5.5 applies where, after compliance with the provisions of Section 5·5, any
Shareholder (or group of Shareholders) (the "Seller") desires and is entitled to sell all or part of
its Shares (the "Applicable Percentage") to a purchaser or group of purchasers not including
any current Shareholders or CAY or persons or entities directly or indirectly related, as that
term is defined in the Income Tax Act (Canada), to any current Shareholders or CAY, (the
."Buyer") so that, as a result of such transactions and all previous or contemporaneous
transactions, if any, with any person or persons, the Buyer would hold in the aggregate at least
fifty percent (50%) plus one of the votes attached to any type, class or series of issued and
outstanding Shares on a fully-diluted basis. Such sales shall be permitted only if the Buyer then
makes an offer (the "Tag Along Offer") in writing irrevocable for thirty (30) days to all
Shareholders and CAY other than the Seller (the "Other Shareholders") holding Shares of
that type, class or series to purchase all of the Shares (including Shares issuable upon
conversion of the Schroder Convertible Debentures and the CAYConvertible Debenture, as the
case may be) of such Other Shareholders owned by them. The sale shall be on the same terms
and conditions applicable to the sale of Shares by the Seller to the Buyer. Such Tag Along Offer
may be accepted and completed without further compliance by the Other Shareholders with the
provisions of Section 5.5. The Seller shall be deemed to warrant to the Other Shareholders
receiving the Tag Along Offer, and the Buyer shall be required to make in writing in its Tag
Along Offer, a representation and warranty that no direct or indirect collateral benefit or
supplementary consideration (whether or not in the nature of a tangible or intangible asset,
money, property, security or other benefits or opportunities) has been or is to be paid or
received by the Buyer, or any other person not at arm's length with it, in connection with such
Tag Along Offer and that such Tag Along Offer is not made as part of or in connection with any
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other transaction. Each Other Shareholder may obtain from the Seller and such Buyer and
review all documents relevant to this issue of supplementary consideration, In addition, if
Richard and/or 1062455 decide to sell, in one transaction or a series of transactions to the
Buyer or to parties in concert with the Buyer, 10% or more of the Shares (on a cumulative basis)
on a fully-diluted basis, such sale or transfer or series of sales or transfers shall only be
permitted if the Buyer then makes an offer in writing irrevocable for thirty (30) days to
Schroder Canada, Schroder UK and CAYto purchase the Applicable Percentage of the Shares
(including Shares issuable upon conversion of the Schroder Convertible Debentures and the
CAYConvertible Debenture) of Schroder Canada, Schroder UK and CAYowned by them, and if
the Buyer complies with all other terms of this Section 5.6 .

5.7 Drag Along in favour of all Shareholders. Notwithstanding Section 5.5 hereof, if at any
time, Shareholders and CAYrepresenting at least seventy percent (70%) of the Shares on a fully
diluted basis (the "Offeree") receive a bona fide offer (the "Offer") from a third party (the
"Purchaser") to purchase one hundred percent (100%) of the outstanding Shares in the capital
of the Corporation (including the Shares issuable upon exercise of stock options pursuant to the
Stock Option Plan, Shares issuable pursuant to the Stock Purchase Plan and upon conversion of
the Schroder Convertible Debentures and the CAYConvertible Debenture), and that the Offer is
acceptable to the Offeree, then the Offeree shall have the right, at its sole option, to require that
all the Shares (including the Shares issuable upon the exercise of stock options pursuant to the
Stock Option Plan, Shares issuable pursuant to the Stock Purchase Plan or upon conversion of
the Schroder Convertible Debentures and the CAYConvertible Debenture) held by the other
Shareholders (the "Minority Shareholders") be included in any sale to the Purchaser
together with the Shares of the Offeree on the same terms and conditions as those on which the
Shares of the Offeree are sold to the Purchaser by the Offeree. The Offeree shall then send a
written notice, together with a copy of any Offer acceptable to the Offeree, to each of the
Minority Shareholders' within 30 days of the Offeree's receipt of the Offer indicating its
intention to accept the Offer and requiring the Minority Shareholders to sell their Shares to the
Purchaser. On a date chosen by the Purchaser, being within 20 days after the Offeree sends the
copy of the Offer, and upon the payment by the Purchaser to the Minority Shareholders of the
purchase price, the Minority Shareholders shall deliver all of their Shares to the Purchaser. The
sale of the Shares to the third party Purchaser by the Offeree pursuant to the exercise of this
drag along right is not subject to the right of first refusal provisions of Article 5·5·

5.8 Drag Along in favour of Schroder. Notwithstanding Section 5.5 hereof, if at any time on
or after four (4) years from the date hereof, Schroder Canada or Schroder UK (the "Offeree")
receives a bona fide offer (the "Offer") from a third party (the "Purchaser") to purchase all
(but not less than all) the Shares held by the Offeree (including Shares issuable upon the
conversion of the Schroder Convertible Debentures), and that the Offer is acceptable to the
Offeree, then the Offeree shall have the right, at its sole option, to require that all the Shares
(including Shares issuable upon the exercise of stock options pursuant to the Stock Option Plan,
Shares issuable pursuant to the Stock Purchase Plan and upon conversion of the CAV
Convertible Debenture) held by the other Shareholders (the "Minority Shareholders") be
included in any sale to the Purchaser together with the Shares of the Offeree on the same terms
and conditions as those on which the Shares of the Offeree are sold to the Purchaser by the
Offeree, provided however that this right shall be available to Schroder Canada and
Schroder UK only if they have collectively an equity interest in the Corporation superior to 40%
on a fully diluted basis at the time of the Offer. The Offeree shall then send a written notice,
together with a copy of any Offer acceptable to the Offeree, to each of the Minority
Shareholders within 30 days of the Offeree's receipt of the Offer indicating its intention to
accept the Offer and requiring the Minority Shareholders to sell their Shares to the Purchaser.
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On a date chosen by the Purchaser, being within 20 days after the Offeree sends the copy of the
Offer, and upon the payment by the Purchaser to the Minority Shareholders of the purchase
price, the Minority Shareholders shall deliver all of their Shares to the Purchaser. The sale of
the Shares to the third party Purchaser by the Offeree pursuant to the exercise of this drag along
right is not subject to the right of first refusal provisions of Article 5.5.

5.9 Bankruptcy.

I
I

(a) In the event of the bankruptcy of any of the Shareholders or of the transfer, voluntary or
involuntary, by any of the Shareholders of the Shares owned by them in the share capital
of the Corporation to any creditor in total or partial satisfaction of any debt, obligation,
judgement or other liability, (any trustee or receiver of such party or its or his agents, or
any such creditor, being herein called an "Involuntary Transferee" and the bankrupt
party or the party whose Shares in the share capital of the Corporation pass to the
Involuntary Transferee, being herein called the "Debtor Party"), the Corporation shall
have the right to purchase the Shares of the Debtor Party by giving written notice to
purchase the same within ninety (90) days after such bankruptcy shall have been
adjudicated or such transfer shall have occurred;

I
I
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(b) if the Corporation shall elect to purchase the Shares of the Debtor Party (in order to give

recognition of a minority discount), the purchase price shall be an amount equal to
seventy-five percent (75%) of the Fair Market Value of the said Shares at the date of
bankruptcy of the Debtor Party or transfer;

I (e) the purchase price for the said shares of the Debtor Party shall be paid in four (4) equal
annual instalments without interest. The Corporation shall pay the price by delivering to
the Involuntary Transferee promissory notes ("Notes") having a face amount equal to
the purchase price;

(d) the capital amount of the Notes shall be payable in equal annual instalments over a
period of four (4) years, commencing one year following the date of transfer to the
Involuntary Transferee. If an annual instalment is not paid on the due date, the entire
unpaid balance of the Notes shall become due and payable immediately. The Notes may
be prepaid in whole or in part at any time; and

(e) upon receipt of such Notes, the Involuntary Transferee shall execute and deliver to the
Corporation such instruments as are necessary to transfer complete title of the Debtor
Party's Shares to which the Corporation is entitled; provided, however, that the
Corporation shall immediately pledge to the Involuntary Transferee as collateral security
for the payment of any unpaid instalment of the Notes, the number of shares as shall
equal in value, as determined by this Agreement, the amount of the unpaid instalments.

6. SCHRODER EXIT RIGHTS - PUT OPTION

6.1 Upon the terms and subject to the conditions set forth in this Article 6, the Corporation
hereby grants to Schroder Canada and Schroder UK an option (the "Put Option") to require
the Corporation to purchase from Schroder Canada or Schroder UK all but not less than all of
the Shares of the Corporation held, directly and indirectly, by Schroder Canada and
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Schroder UK (including Shares issuable upon conversion of the Schroder Convertible
Debentures (the "Put Shares"), on the Effective Date (as defined herein below).

6.2 The Put Option shall become effective at any time on or after four (4) years from the date
hereof (the "Effective Date").,
6.3 Schroder Canada and Schroder UK may exercise the Put Option only if their equity
interest in the Corporation is less than 40% collectively on a fully diluted basis and by delivering
to the Corporation, at any time after the Effective Date, a written notice of such exercise (the
"Put Notice").I

I
t

6·4 The date on which the Put Option will be completed (the "Put Completion Date"),
shall be the date agreed upon by Schroder Canada and Schroder UK and the Corporation, or
failing such agreement, sixty (60) days after the date Schroder Canada and Schroder UK sent or
is deemed to have sent the Put Notice to the Corporation.

I
I

6.S The aggregate purchase price for the Put Shares (the "Put Purchase Price") to be re-
purchased by the Corporation, upon exercise of the Put Option shall be the dollar amount per
share equal to the Fair Market Value per share of the Put Shares on the date upon which
Schroder Canada and Schroder UK shall deliver the Put Notice, provided that if Schroder
Canada and Schroder UK sell all of their Shares, the Corporation shall pay to such seller the
amount in principal and interest then due according to the terms of the Schroder Convertible
Debentures, if applicable, and the Schroder Subordinated Debentures. .

6.6 Should the Corporation be incapable of re-purchasing the Put Shares, in whole or in
part, by virtue of its failure to comply with the solvency tests set forth in the Business
Corporations Act (Ontario) regarding the repurchase by a corporation of its own shares,
Schroder Canada and Schroder UK may then, at their discretion, (i) suspend the exercise of
their Put Option until such time as the Corporation complies with the said solvency tests, and
the Corporation shall provide notice to Schroder Canada and Schroder UK as soon as such
compliance is achieved; or (ii) cause the sale of all of the outstanding Shares (including Shares
issuable upon exercise of options pursuant to the Stock Option Plan and the Stock Purchase
Plan and Shares issuable upon conversion of the Schroder Convertible Debentures and
conversion of the CAYConvertible Debenture) in the capital of the Corporation to a third party.

6·7 Until the Closing of the sale and purchase of the Put Shares (the "Closing") and until
full payment of the Put Purchase Price is made, Schroder Canada and Schroder UK shall
maintain all rights and privileges in the Put Shares as provided for under the Corporation's
articles of incorporation and this Agreement.

I
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6.8 The Put Purchase Price shall be payable in cash at the Closing.

6·9 Notwithstanding Section 6.4, the Corporation shall have the right to make full payment
of the Put Purchase Price to Schroder Canada and Schroder UK at any time prior to the Put
Completion Date.

6.10 The Closing shall take place on the Put Completion Date or.such earlier date established
by the Corporation pursuant to Section 6.9.

6.11 At the Closing, Schroder Canada and Schroder UK shall deliver to the Corporation
certificates representing the Put Shares, duly endorsed for transfer to the Corporation or its
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